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COMES NOW RESPONDENT GOODING COUNTY, (hereinafter "the County" and
files the following brief in opposition to the'Petition for Judicial Review filed by St. Luke's
Magic Valley Regional Medical Center, LTD" (hereinafter "Provider"),

I. STATEMENT OF THE CASE
A. Nature of the Case

This appeal is an attempt to strike down the District Court's July 15, 2009 Order on
Petition for Judicial Review affim1ing the decision of Respondent, the Gooding County Board of
County Commissioners (hereinafter "BOCC") denying Maria del Cannen Perez, (hereinafter
"patient") was indigent, because the CMS 1011 Progran1 is an available resource. (R. p. 182).
B. Course of Proceedings
Appellant's Brief sets forth a sufficient statement of the course of proceedings.
C. Sta!ement of Facts
The Provider's Statement of Facts is sufficient with the addition of the following
information. The Agency Record from the hearing December 2, 2008 reveals the following:
BOCC Exhibit A, "Medical Assistance Application, " dated June 23, 2008, page 1, DATES OF
SERVICE, "From: 6/17/08 To: 6/19/08," PROVIDER, st. Lukes MVRMC, TYPE OF
SERVICE, "ER to INPT" AMOUNT "$11946.70." (Agency R. p.l).! Provider's Exhibit 3,
"Credit Score & Payment grid" reveals a Transunion Credit Report was generated in the patient's
nan1e on June 25, 2008. Provider's Exhibit 10, "Copy of Medicaid Application" reveals that a

I Agency Record, Gooding County Indigent Hearing, Exhibit A, Medical Assistance Application,
reveals Gooding County did not receive the patient's application until July 11,2008, about three
weeks after the patient's discharge from the hospital. (Agency R. p.l).
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Medicaid application was completed by the patient on June 23,2008.'
The District Court's July 15, 2009 ORDER ON PETITION FOR JUDICIAL REVIEW,
pp. 5-6, provided in part:
The BOCC's Findings of Fact and Conclusions of Law as to Perez's indigency
status are recited in bold below and are numbered by this Court for reference:
FINDINGS OF FACT
1.
The. application for County Medical Assistance, (No. 087-3334), was filed as an emergency, 31-day application
with Gooding County on July 11, 2008. The initial date
of medical service was June 17, 2008.
2.
A personal interview was held on July 24, 2008. The
Patient/Applicant, Maria Del Carmen Perez provided
her Mexican Voter Registration card as her picture
identification along with a current rent verification
form from her landlord showing her address in
Gooding County.
3.
The Application for County Medical Assistance on
behalf of Maria Del Carmen Perez was denied on
August 11, 2008.
4.
An appeal was filed by Southern Idaho Radiology on
August 13, 2008 and St. Luke's MVRMC on August 27,
2008. A hearing date was scheduled for Ocotber [sic]
16,2008.
5.
The appeal hearing was held on October 16, 2008. The
Patient/Applicant, Maria Del Carmen Perez did appear
for her hearing.
6.
The Patient, Maria Del Carmen Perez has two (2)
children, ages three (3) and five (5) months, with her
significant other, Javier Lopez, who are U.S. citizens
and he provides all financial support for the children as
well as for Ms. Perez. Ms. Perez also has four (4)
children living in Mexico with her mother, however
Javier Lopez is not their father. The father of these
children does not provide any financial support for
them and he does not live in the same town in Mexico as
the children.

'Agency Record, BOCC Exhibit E, "Clerks Statement of Findings, " August 11, 2008, page 4,
reveals that Medicaid was applied for and "[dJenied as over income." (Agency R. p. 25).
THE COUNTY'S BRIEF

-2-

7.

The Patient, Maria Del Carmen Perez, has been living in the United
States for four (4) years and has no legal documentation to be in the
United States.
8.
Southern Idaho Radiology and St. Luke's MVRMC can
file for the "Section 1011" Program for nondocumented persons. This program was listed on the
original denial from Gooding County as another
resource. This is a federal government program.3
CONCLUSION
1.
The providers can file for CMS/IOll program as an
available resource from which to seek payment. A court
decision from Judge Butler (CV-2006-789), Canyon View
Psychiatric and Addiction v. Board of County Commissioners
of Jerome County, states that the CMS/IOll program is an
available resource.4
The District Court's July 15, 2009 ORDER ON PETITION FOR JUDICIAL REVIEW, pp. 5-6
(R.185-186).
II. ADDITIONAL ISSUES ON APPEAL
Whether the CMS 1011 Program funds are a first resource, available before county assistance
under Chapter 35, Title 31, Idaho Code?
Whether the BOCC is entitled to attorney fees on appeal under LA. R. 41 and Idaho Code § 12-

117?

m.

ARGUMENT

A. STANDARD OF REVIEW
In Mercy Medical Center v. Ada County, Ed. of County Commissioners of Ada County
146 Idaho 226, 192 P.3d 1050 (2008) the Court held:
Although a county board of commissioners is not a state agency for purposes of
the application of the Idaho Administrative Procedures Act (AP A) in its totality,

3Provider"did not file a section 1011 claim." Appellant's Brief, page 5, December 21, 2009.
4The full text of the Findings of Fact, Conclusions and Decision, Board of County
Commissioners of Gooding County, November 10, 2008 is found in the AgencyR., pp. 51-53).
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Petersen v. Franklin County, 130 Idaho 176, 182,938 P.2d 1214, 1220 (1997), by
express statutory provision, a county's denial of an application for medical
indigency benefits is reviewed under the APA. See I.C. §§ 31-35050,31-3511(5),
31-1506; Jefferson County v. E. Idaho Reg'l Med. Ctr. (Application ofAckerman
), 127 Idaho 495, 496, 903 P.2d 84, 85 (1995). Historically, this Court has stated
that it will review the decision of a Board independently, as if the case were
directly appealed to this Court, while giving serious consideration to the district
court's decision. E. Idaho Reg'l Med. Ctr. v. Ada County Bd. of County Comm'rs
(Application ofHamlet), 139 Idaho 882,884,88 P.3d 701,703 (2004). In such
cases, judicial review is limited to the factual record before the agency. I.C. § 675277; Shobe v. Ada County Bd. of County Comm'rs, 130 Idaho 580, 583, 944 P.2d
715,718 (1997) (citing Application ofAckerman, 127 Idaho at 496-97, 903 P.2d
at 85-86). This Court will not substitute its judgment for that of the agency on
questions of fact and it will uphold the agency's findings if supported by
substantial and competent evidence. Shobe, 130 Idaho at 583, 944 P.2d at 718. We
are, however, free to correct errors oflaw in the agency's decision. Love v. Bd. of
County Comm'rs ofBingham County, 105 Idaho 558, 559, 671 P.2d 471, 472
(1983). The challenging party must show the Board's error and the Board's
decision may only be overtumed if this Court finds that it: (a) violates statutory or
constitutional provisions; (b) exceeds the Board's statutory authority; (c) is made
upon unlawful procedure; (d) is not supported by substantial evidence in the
record; or (e) is arbitrary, capricious, or an abuse of discretion. I.C. § 67-5279;
Price v. Payette County Bd. of County Comm'rs, 131 Idaho 426, 429,958 P.2d
583,586 (1998). Additionally, the party attacking the board's decision must first
demonstrate that the decision prejudiced a substantial right. Id.
Mercy Medical Center v. Ada County, Bd. of County Commissioners ofAda County
146 Idaho 226, 192 P.3d 1050, 1053 (2008).
The Court in Shobe v. Ada County, 130 Idaho 580, 944 P.2d 715 (1997) dealt with an
indigency case involving a determination of income and assets available and held:
A reviewing court may not substitute its judgment for that of the administrative
agency on questions of fact, and will uphold an agency's findings of fact if
supported by substantial and competent evidence. ... As to the weight of the
evidence, neither the district court nor this Court on appeal may substitute its
judgment for that of the agency.
Shobe v. Ada County, 130 Idaho 580, 583, 944 P.2d 715,718 (1997) (citations omitted).
The Court further noted:
In the first appeal in this case, Shobe L this Court declared that "a determination
of whether someone is 'indigent' within the meaning of the medical indigency
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statutes necessarily entails an analysis of ... income or assets available. This is
clearly a factual, not legal, determination.
Shobe v. Ada County, 130 Idaho 580, 584, 944 P.2d 715,719 (1997) (citing Shobe v. Board of
Comm'rs ofAda County, 126 Idaho 654, 655, 889 P.2d 88,89 (1995).
The instant case involves a factual determination related to income and other resources
available. In light of the above holdings from the Shobe cases, the BOCC's factual determination
should be validated rather than struck down since the Provider acknowledges that it "did not file
a section 1011 claim.'" Appellant's Brief, page 5, December 21, 2009. Further, as a matter of
law, the District Court did not err in upholding the BOCC's decision.

B. POLICY GUIDANCE
The provider's arguments in this matter are squarely opposed to the whole tenor of the
legislative directives of the Hospitals for Indigent Sick Act found at Idaho Code §§ 31-3501
through 31-3557 where the county indigent program is a resource of last resort. The Court in

Mercy Medical Center v. Ada County, Bd. of County Commissioners ofAda County
146 Idaho 226, 192 P.3d 1050 (2008) found:
" A county can only deny a claim for medical indigency benefits if one of the
following factors of eligibility is not met by the applicant: (i) residency in the
obligated county, (ii) indigency from a standpoint oflack of resources, and (iii)
medical necessity of the treatment. See. I.C. §§ 31-3535B, 31-3502"
Mercy Medical Center v. Ada County, Bd. of County Commissioners ofAda County
146 Idaho 226, 192 P.3d 1050, 1054 (2008).

'The District Court's July 15, 2009 ORDER ON PETITION FOR JUDICIAL REVIEW, p. 7, n.2
provided: "It is this Court's understanding that St. Luke's has declined to apply for funds under
the CMS 1011 Program in Perez's case (See Petitioner's Brief, 8). Thus, it is unclear to anyone,
including this Court, whether the funds are actually available to cover Perez's medical expenses.
However, as explained in this Court's analysis below, the CMS 1011 Progranl funds are a
"resource" that the BOCC can consider in determining whether Perez is medically indigent." (R.
p. 187).
THE COUNTY'S BRIEF
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Also, the Intermountain Health Care, Inc. v. Board of County Com'rs ofBlaine County,
109 Idaho 299, 302, 707 P.2d 410 (1985) Court held: "Idaho Code § 31-3509, as enacted in
1974, required a hospital to make all reasonable efforts to collect on an account incurred by a
medically indigent person. That section was amended in 1976 to provide instead that hospitals
make all reasonable efforts to determine liability for an account." Under Idaho Code § 31-3508,
if the county pays the hospital for indigent medical care the hospital must reimburse the county
for any amounts received under federal or state law. Intermountain Health Care, Inc. v. Board of

County Com'rs ofBlaine County, 109 Idaho 299, 707 P.2d 410 (1985).
Further, the Court in University of Utah Hosp. v. Baard afCounty Com/rs of Twin Falls

County, 113 Idaho 441, 745 P.2d 1062 (App. Ct. 1987) while upholding the board's denial of the
hospital's indigency application noted:
We do not anywhere find a clear explanation of precisely what a hospital must
demonstrate, as to the question of indigency, in order to obtain reimbursement in
these emergency medical situations involving indigents. We believe that a
standard of reasonableness can certainly be inferred from the wording and spirit
of the statutory scheme, i.e., if a hospital gives emergency treatment to an indigent
in an emergency situation without the county board of commissioners' prior
approval, as the hospital is allowed to do under I.C. § 31-3407, then the hospital
must use diligence in gathering all reasonably available information relevant to
the indigency of the patient, and the hospital should do so as soon after the
admission of the patient as is possible. The county, however, cannot place the
entire burden of proving indigency, and the entire risk of non-payment, upon the
hospital. Unless there is reason to believe the hospital has been recalcitrant in
investigating the claim of indigency, then, after presentation of some proof of
indigency (not necessarily a p11ma facie showing) by the hospital, then the claim
must be paid-this, assuming proof that the care was actually given, that it was
necessary, and that the charges rendered therefor were reasonable.
University of Utah Hasp. v. Board afCounty Cam'rs afTwin Falls County, 113 Idaho 441, 445,
745 P.2d 1062, 1066 (App. Ct. 1987) (citations omitted) (emphases added).
Here the provider strayed from the "standard of reasonableness," did not use diligence and
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showed recalcitrance in refusing to access available resources. Id. The patient was not indigent
because there were resources available to pay for her care.
C. REVIEW OF IDAHO CODE PROVISIONS
The District Court's July 15, 2009 ORDER ON PETITION FOR JUDICIAL REVIEW,
pp. 8-9, provided in par!:
[T]his Court considers the statutory construction ofIdaho's Medical Indigency
Statute, I.C. § 31-3501 et. seq. Under Idaho's Medical Indigency Statute, the
"boards of county commissioners in their respective counties shall ... care for and
maintain the medically indigent resident. .. " I.C. § 31-3503. (Emphasis added).
I.C. § 31-3502(1) defines "medically indigent" as "any person who is in need of
necessary medical services and who, if an adult, together with his or her spouse,
or whose parents or guardian if a minor, does not have income and other
resources available to him/rom whatever source sufficient to pay for necessary
medical services." (Emphasis added). Furthermore, I.C. § 31-3502(17) defines
"resources" as:

[A]ll property, whether tangible or intangible, real or person[al], [sic] liquid or
nonliquid, including but not limited to, all forms o(public assistance, crime
victim's compensation, worker's compensation, veterans benefits, Medicaid and
any other property from any source for which an applicant and/or an obligated
person may be eligible or in which he or she may have an interest.
(Emphasis added). From reading the above Idaho Code sections together, if a
person has resources, including any form of public assistance, which would
provide the payment for the necessary medical services, then that person would
not be "medically indigent", and the county would not be liable to pay for the
person's necessary medical services.
(R. p. 188-189).
1. RESOURCES AVAILABLE
"Medically indigent" is defined in Idaho Code § 31-3502 (1)6 providing:
(1) "Medically indigent" means any person who is in need of necessary medical

6References are to IdallO Code existing prior to the 2009 changes because this case unfolded prior
to S. L. 2009, ch. 177, § 4 effective July 1, 2009 enacting revisions to Chapter 35, Title 31, Idaho
Code (West, 2009). According to the District Court's July 15, 2009 ORDER ON PETITION
FOR JUDICIAL REVIEW, p. 3, this case was argued before the District Court on June 30, 2009
and deemed fully submitted by the court on July 1, 2009. (R. p. 183).
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services and who, if an adult, together with his or her spouse, or whose parents or
guardian if a minor, does not have income and other resources available to him
from whatever source sufficient to pay for necessary medical services. Nothing
in this definition shall prevent the board of county commissioners and
administrator from requiring the applicant and obligated persons to reimburse
the county and the catastrophic health care costs program, where appropriate,
for all or a portion of their medical expenses, when investigation of their
application pursuant to this chapter, detennines their ability to do so.
I.C. § 31-3502 (1) (Michie, 2005) (emphases added).
All resources available were always to be considered when detennining whether a patient
was indigent.

2. RESOURCES DEFINED
"Resources" are defined in Idaho Code § 31-3502(17) providing in part:
"Resources" means all property, whether tangible or intangible, real or personal, liquid or
nonliquid, including, but not limited to, all forms ofpublic assistance, crime victim's
compensation, worker's compensation, veterans benefits, medicaid, medicare and any
other property from allY source for which an applicant and/or an obligated person may
be eligible or in which he or she may have an interest. Resources shall include the
ability of an applicant and obligated persons to pay for necessary medical services over a
period of up to five (5) years.
I.C. § 31-3502 (17) (Michie, 2005) (emphases added).
Reading the definition of "medically indigent" I.C. § 31-3502 (1) with the definition of
available "resources" as in Idaho Code § 31-3502(17) supra leads to the conclusion that the
CMS 1011 program is an available resource to be accessed before turning to county indigent
program funds. CMS lOll funding falls within the Idaho Code § 31-3502(17) definition of
"resources," in that they are "property from any source for which an applicant and/or an obligated
person may be eligible or in which he or she may have an interest." An "applicant" is defined in
Idaho Code § 31-3502( 4)(Michie, 2005) as "any person .... requesting financial assistance under
this chapter."
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3. THE IDAHO LEGISLATURE INTENDED THE INDIGENT SICK PROGRAM TO

BE THE RESOURCE OF LAST RESORT
Idaho Code § 31-3S02 (1) provides in pertinent part: '''Medically indigent' means any
person who ... does not have ... resources available to him from whatever source sufficient to
pay for necessary medical services." "Necessary medical services" do not include those covered
by federal programs. Idaho Code § 31-3S02 (18) B. (g) provides in pertinent part: "Necessary

medical services . .. shall not include . .. services . .. available to an applicant from state,
federal and local health programs ... " I.C. § 31-3S02 (18) (Michie, 200S) (emphasis added).
Because the fees for the emergency services could be paid by the federal CMS 1011 Program
funds as an available resource, the services were not "necessary medical services"under Idaho
Code § 31-3S02 (18) (Michie, 200S).
In directing Providers how to submit bills to counties for care provided to indigent
patieuts Idaho Code § 31-3S08 provides in pertinent part: "The bill submitted for payment shall
show the total provider charges less any amounts which have been received under any other
federal or state law." I.C. § 31-3S08 (Michie, 1996). Idaho Code § 31-3S0SA (2) provides in
pertinent part:
The applicant or third party filing an application on behalf of an applicant to the
extent they have knowledge, shall have a duty to cooperate with the county in
investigating, providing documentation, submitting to an interview and
ascertaining eligibility and shall have a continuing duty to notifY the responsible
county of the receipt of resources after an application has been filed.
Idaho Code § 31-3S0SA (Michie, 1996) (emphasis added).
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Idaho Code § 31-3509 Collections by Providers, provides in pertinent part: "Providers
making claims for necessary medical services of medically indigent persons shall make all
reasonable efforts to determine liability for the account so incurred from any available insurance
or other sources available for payment of such expenses prior to submitting the bill to the county
for payment." I.C. § 31-3509 (Michie, 2000).

D. COUNTY INDIGENT PROGRAMS AND THE CMS 1011 PROGRAM

1. A 2006 FIFTH DISTRICT COURT PREVIOUSLY HELD THE CMS 1011 PROGRAM
IS AN "AVAILABLE RESOURCE."
In Canyon View Psychiatric and Addiction Services of St. Luke's Magic Valley Regional
Medical Center, Ltd. vs. Board of County Commissioners ofJerome County, CV-2006-789, the

Court held: "At the time of oral argument, counsel for the petitioner conceded that the medical
assistance program offered under section 31-3501, et seq. is a local indigent program, therefore it
is clear that the CMS/IOll program is not, under the circumstance of this case, a "payer of
last resort" as argued by the petitioner since "local indigent programs" are exempted from
the determination as to "whether a third-party payment is applicable." (Memorandum
Decision on Judicial Review, p. 10; R. p. 109, emphasis added). The Conrt held: "the Board
did not err in its denial of the application for medical assistance in its conclusion that the
CMS/lOll program was an available resource...."7 (Memorandum Decision on Judicial
Review,p.12; R.p.l11,emphasisadded).
2. 2009 DISTRICT COURT ANALYSIS OF CMS 1011 PROGRAM
7The instant case is not identical to Canyon View Psychiatric and Addiction Services ofSt. Luke's
Magic Valley Regional Medical Center, Ltd. vs. Board of County Commissioners ofJerome
County, CV-2006-789, because in that matter, the provider applied for CMS 1011 program
funds. (Memorandum Decision on Judicial Review, p. 10; R. p. 109).
THE COUNTY'S B R I E F - I O -

The District Court's July 15, 2009 ORDER ON PETITION FOR JUDICIAL REVIEW,
pp. 7-8, provided in part:

In 2003, Congress enacted the Medicare Prescription Drug, Improvement, and
Modemization Act ("MMA"). Section lOll of the MMA requires the federal
govemment to reimburse hospitals for the cost of emergency medical treatment
provided to undocumented aliens. SeeP.L.I08-173, 117 Stat. 2066. 70 Fed.
Reg. 25585-86 (May 13, 2005) states, in part: VIII. Reimbursement From ThirdParty Payers and Patients
Paragraph (c)(l) of section lOll requires the Secretary to directly pay providers
for the provision of eligible services to aliens to the extent that the eligible
provider was not otherwise reimbursed (through insurance or otherwise) for such
services during that fiscal year.
Accordingly, we are adopting a position that each provider seek reimbursement
from all available funding sources, including, if applicable, Federal (e.g.,
Department of Homeland Security), State (e.g., Medicaid or State Children's
Health Insurance Program), third-party payers (e.g., private insurers or health
maintenance organizations), or direct payments from a patient, prior to requesting
a section 1011 payment. We believe that this is consistent with the statutory intent
of this provision and will limit reimbursement to only those instances where no
other reimbursement is likely to be received.
Use of Existing Practices and Procedures to IdentifY Reimbursement Sources We
are adopting a position that hospitals and other providers use their existing
practices and procedures to identify and request reimbursement from all available
funding sources prior to requesting a section lOll payment.

Impact of Grants and Gifts
Weare adopting a position that state and local indigent or charity care
programs or state funded subsidies are not to be considered in determining
whether a third-party payment is applicable.(Emphasis added).
While it is clear that the overall policy of the CMS 10 II program is to have the
hospitals seek "all available funding sources prior to requesting a section 1011
payment," it is also clear that "local indigent or charity care programs ... are not
to be considered in determining whether a third-party payment is applicable."
Thus, this Court reads these two provisions together to mean that health care
providers 8, like St. Luke's, must seek all other sources of funding before seeking

8It is clear to this COUli that Gooding County could not seek funds from the CMS 1011 Program;
rather, St. Luke's as the provider must seek the funds from the CMS lOll Program. (Court's n.
3, p. 8 of Order; R. p. 183).
THE COUNTY'S BRIEF
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funds from the CMS lOll Program except those programs which are excepted,
including "local indigent programs." It is clear to this Court that the intent of the
CMS 1011 Program is to provide funding before local indigent programs pay.
Therefore, St. Luke's argument that it could not "bill the section lOll program
until the Patient's eligibility for county payment was determined", (See
Petitioner's Brief, 8), is misplaced.
(R. p. 187- 188).
The District Court's July 15, 2009 ORDER ON PETITION FOR JUDICIAL REVIEW, p.
9, provided:
[TJhe CMS 1011 Program is a form of public assistance, as it would directly pay
St. Luke's for Perez's medical services. Thus, under Idaho's statutory
construction, it is proper for the Gooding County Board of County Commissioners
to consider St. Luke's ability to obtain funds for Perez's medical bills from the
CMS 1011 program as a "resource" when determining that Perez is not medically
indigent.
(R. p. 189).
The District Court's July 15, 2009 ORDER ON PETITION FOR JUDICIAL REVIEW,
pp. 9- 11, provided:
Finally, this Court concludes with an analysis of what St. Luke's and other
providers' roles are in the medical indigent process. In Braun v. Ada County, 102
Idaho 901, 643 P.2d 1071 (1982), the Idaho Supreme Court considered whether
Ada County could take into account a federal program that St. Luke's in Boise
was a part of in determining whether Braun was medically indigent. St. Luke's in
Boise was a part of the Hill-Burton program, which established a program of
grants, loans and loan guarantees to finance the construction and modernization of
. hospitals and other medical facilities. ld. at 902, 643 P.2d at 1072 (1982). To be
a part of the Hill-Burton program, St. Luke's in Boise had to make available "a
reasonable volume of services to persons unable to pay therefore." ld. (Citations
omitted). In order for St. Luke's in Boise to obtain credit toward the Hill-Burton
program, the cost of the services would be "written off" by St. Luke's in Boise.
ld. The Idaho Supreme Court first dealt with the roles that health care providers
play in Idaho's medical indigent statute:
Clearly, I.e. § 31-3509 anticipates the actual receipt by the hospital offunds
under other governmental programs for services rendered to indigents before the
county's obligation for payment will be reduced. I.C. § 31-3509 refers to claims
made by hospitals in behalf of the medically indigent. That section requires
hospitals making such claims to determine the existence of "other sources
available for payment," and requires the hospital to reimburse the county for "any
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payments thereafter received ... " The use of the words "payments" and
"received" again reflects the legislatures declared policy that not only should
indigents have access to medical care, but also that hospitals should obtain actual
compensation for the services which they render to indigents.
Id. at 904,643 P.2d at 1074 (1982). (Emphasis added). The Idaho Supreme
Court then held that the Hill-Burton program could not be considered in whether
Braun was medically indigent because the Hill-Burton program did not directly
pay St. Luke's in Boise but instead was a "write off' for the hospital. Id. Thus,
the Idaho Supreme Court held that the Hill-Burton program was not an available
"resource" to Braun. Id.
This Court concludes from Braun that the fact that St. Luke's obtains the funds
from the CMS 1011 program does not preclude the BOCC from considering the
CMS 1011 Program's funds as a resource for Perez. Additionally, the CMS
program is different from the Hill-Burton program in Braun because the CMS
program is not a "write off" for St. Luke'S; instead, "the Paragraph (c)(1) of
section 1011 requires the Secretary to directly pay providers for the provision of
eligible services to aliens ... " P.L. 108-173, 117 Stat. 2066. 70 Fed. Reg. 2558586 (May 13, 2005). Therefore, the CMS 1011 Program fulfills the policy
enunciated by the Idaho Supreme Court in Braun that "hospitals should obtain
actual compensation for the services which they render to indigents." Braun, at
904,643 P.2d at 1074 (1982). From all of the analysis above, this Court
concludes that the Gooding BOCC properly considered St. Luke's ability to obtain
funding from the CMS 1011 Program in determining that Perez was not medically
indigent. The CMS 1011 Program excepts local indigencyprograms from
considered "funding sources." The Idaho Medical Indigency Statute clearly
allows the BOCC to consider the CMS 1011 Program as a "resource" for Perez.
And finally, the CMS program fulfills the stated policy that St. Luke's would
obtain direct payment for the care it provided to Perez. With all of this, this Court
concludes that the BOCC properly considered St. Luke's ability to obtain payment
for Perez's medical services under the CMS 1011 Program in determining that
Perez was not medically indigent.
(R. p. 189-191).

3. PROVIDER'S POSITION, THAT PROVIDERS CANNOT APPLY FOR CMS 1011
FUNDING WHEN COUNTY INDIGENT PROGRAMS ARE IN EXISTENCE, IS
CONTRADICTED BY THE EXPLICIT INSTRUCTIONS GIVEN PROVIDERS.

Provider argues "[Ilt is clear that the governing rules did not permit the Hospital to
request payment. Payments under state indigent programs, where payment is made on behalf of a
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particular individual, must expressly be exhausted before a request for payment may be
submitted to the section 1011 program." Appellant's Brief, p. 11, served December 21,2009.
Provider's argument that county indigent funds "must expressly be exhausted before a
request for payment may be submitted to the section 1011 program" is undermined by the
express requirements of the Federal Register / Vol. 70, No. 92 ! Friday, May 13, 2005 / Notices
25587 providing in pertinent part:
[WJe are adopting an indirect patient based documentation approach. Using
this approach, providers would request information about a patient's eligibility
prior to discharge, but after the patient is identified as self-pay and not Medicaid
eligible. Note: Under EMTALA, a participating hospital may not delay a medical
screening examination or treatment in order to inquire about the individual's
method of payment or insurance status. We also would not allow a delay in the
medical screening examination because of inquiries about patient eligibility.
ld., (emphasis added.)
So, between the actual admission to the hospital for emergency care and prior to
discharge, that is, during the hospital stay, providers are instructed to collect eligibility
infonnation for the CMS 1011 funds. 9
Provider further argues: "[PJayment may not be made to a provider under section 1011
when funding is available under a state indigent or local charity care payment where payment is
made on behalfofparticular patients." Appellant's Brief, p. 8, served December 21,2009. The
county does not accept Provider's interpretation of the 1011 guidelines, however, assuming for
the sake of argument that provider's position is correct, because county indigent funds were
denied to this patient, county funds were not "available" and therefore, this particular patient was
fully eligible for CMS 1011 funding even under Provider's narrow and restrictive reading.

9It appears this eligibility assessment must occur speedily, and prior to any county investigation
and decision about whether a particular patient qualifies as indigent.
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The county's position is supported by the materials quoted in Appellant's Brief, page 11,
providing in pertinent part: "To the extent that a charity care program makes a payment directly
to a provider for specific health care services furnished to a specific patient, paragraph (c)(1)
applies and the statnte does not permit payment under section 1011. If a partial patient-specific
payment is received from a charity care program, the section 1011 reimbursement will be
reduced by the amount of the patient-specific payment." (Appellant's Brief, p. 11, quoting
Trailblazer health Q & As, Question D4; R. p. 124). CMS 1011 funding to providers is only
reduced "to the extent" patient specific funds are paid out by a county indigent program. Id.
Trailblazer, the contract entity responsible for administering the CMS 1011 program
gives the following instruction when state indigent funds are provided for a specific patient:
"Providers should use one of four value codes indicating another payment;
06 = Other or Charity Care (use Remarks field to indicate source)
07 = Patient Payment ....
Along with the Value Code, providers should include the amount of the other
payment."
(Trailblazer health Q & As, Question F13; R. p. 134).10
Provider's argument that providers are specifically forbidden from applying for both
CMS lOll funds and state indigent funds is contradicted by the previous passages. Providers are
not precluded from applying for CMS lOll funds by the mere existence ofthe county indigent
programs. The federal funds are reduced when double payment occurs.

E. WHILE PROVIDERS HAVE SOME INDEPENDENT RIGHT TO SEEK FUNDING,

THE PATIENT AND THE PROVIDER GENERALLY HAVE AN IDENTITY OF
INTEREST

JOThis instruction accommodates an application for CMS 1011 program funds after a
determination that a particular patient has qualified for county indigent funds.
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In Appellant's Brief, page 9, filed December 21,2009, Provider takes the position that
because the provider and not the patient is eligible for the funding from CMS 1011, the funding
cannot be an eligible resource. Obtaining financing and providing medical services are both
done on behalf of the patient. In this case the provider and the patient have an identity of
interests to the extent that the patient has an interest in having her care paid for and the provider
has an interest in being paid for the care they have provided. The District Court's July 15, 2009
ORDER ON PETITION FOR JUDICIAL REVIEW, p. 11, provided:
St. Luke's argument that the BOCC carmot consider the CMS 1011 Program as a
"resource" is concerning because it appears that St. Luke's is merely going after
the "lowest hanging fruit." In this case, St. Luke's has not even applied for the
CMS 1011 Program. Additionally, Gooding County carmot apply for funds under
the CMS 1011 Program - St. Luke's is the only entity that can apply for such
funds. P.L. 108-173, 117 Stat. 2066. 70 Fed. Reg. 25585-86 (May 13,2005).
Instead, St. Luke's immediately applied for county assistance under Idaho's
Medical Indigency statute .. Obtaining funds from the CMS 1011 Program is likely
more arduous for st. Luke's than simply applying for county assistance. st.
Luke's is asserting standing in this case under the policy that the indigency relief
is for the benefit of the hospital ll and arguing that the policy of the statute is that
St. Luke's is to be paid for rendering health care to Perez, all while St. Luke's has
not applied for the CMS 1011 Program, an available resource for direct payment
on Perez's expenses. This Court's interpretation of the entire body of controlling
law is that the County indigency fund should be and is the source oflast resort in
Perez's case, not the source of the least amount of effort.
(R. p. 191).
In Intermountain Health Care, Inc. v. Board of County Com 'rs ofBlaine County, 109
Idaho 299, 302, 707 P .2d 410, 413 (1985) the Court held that the provider and the patient had an
"identity of interest" in indigent matters. In Carpenter v. Twin Falls County, 107 Idaho 575, 691
P.2d 1190 (1984) the Court held that providers have a right, independent of the patient'S right, to
seek funding for care provided to indigent patients precisely because the patient is unable to pay

See St. Luke's Regl. Med. Ctr. v. Ada County, 2009 Opinion No. 25 (Idaho Supreme Court,
March 4, 2009). (Court's n. 4, page 11 of Order; R. p. 191).
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for medical services. Distinguishing Carpenter from the instant case is the availability of funds
from the CMS 1011 program.
F. THE COUNTY IS PREJUDICED BY THE PROVIDER'S DECISION TO FOREGO
CMS 1011 PROGRAM FUNDS
The University 0/ Utah Hospital v. Board o/Commissioners 0/Ada County, 128 Idaho
529, 531, 915 P.2d 1387, 1389 (App Ct. 1996) Court held: "[TJhe county must demonstrate that
it was prejudiced by the untimely filing before the timing requirements of the medical indigency
act will be strictly enforced..... " The court went on to hold that a county is prejudiced by
applications that prevent a county from detennining the indigency status of an applicant. ld.
Further, the County was prejudiced because there was no opportunity to explore less expensive
treatment options for available services. ld. 12 Here, CMS 1011 funds are not available to
counties if providers fail to apply for them; only the provider is eligible to receive this money.
Despite the Jerome County District Court's ruling that CMS 1011 is an available resource, and
despite the clear language of the CMS 1011 Final Rule, the provider is leaving this money on the
table and turning instead to the scant resources of the county indigent fund. Therefore, the
Provider's failure to apply for these available funds prejudices the county indigent program and
thereafter, the county's taxpaying public.
IV. ATTORNEYS FEES
The BOCC requests attorney fees on appeal under LA. R. 41 and Idaho Code § 12-117.
In Mercy Medical Center v. Ada County, Bd. o/County Commissioners 0/Ada County

12Cj St. Joseph Regional Medical Center, Nez Perce County Commissioners, 134 Idaho 486,
490,5 P.3d 466, 470 (2000). (Hospital proved resources commissioners relied on to justifY
denial were actually not available. A possible resource that is not available is not grounds for
denial.)
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146 Idaho 226, 192 P.3d 1050 (2008) the Court denied both parties' requests for attorney fees but
noted: "I.C. § 12-117(1) ... provides in part:
Unless otherwise provided by statute, in any administrative ... proceeding
involving as adverse parties ... a county ... and a person, the court shall award the
prevailing party reasonable attorney's fees, witness fees and reasonable expenses,
if the court finds that the party against whom the judgment is rendered acted
without a reasonable basis in fact or law.
ld. at 146 Idaho 226, 233, 192 P.3d 1050, 1057 (2008).
The provider requests an award of attorney fees. However, in Canyon View Psychiatric

and Addiction Services of St. Luke's Magic Valley Regional Medical Center, Ltd. vs. Board of
County Commissioners ofJerome County, CV-2006-789, Memorandum Decision on Judicial
Review, page 12, Attorney fees were requested by the county and not granted because the court
held "it cannot be said that the petition was wholly without merit, since it did appear to raise an
issue of first impression concerning the CMSIlOll program as an available resource." (R ..
p.lll). The availability of these resources is no longer a matter of first impression.
In the instant case the provider failed to request available resources and now asks this
court to sanction the county for following very relevant authority from Jerome County involving
an undocumented individual with the same provider and the very same federal program. The
BOCC takes the position that the statutory and case law authorities cited in the body of this brief
require that all available resources, including federal resources, must be accessed prior to
resorting to county indigent funds, and the provider has proceeded without a reasonable basis in
law or fact. Attorney fees are requested.
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V. CONCLUSION
The BOCC requests that the District Court's decision be upheld.

DATED this

li day ofJanuary 2010.

/2-

~/~

Luverne E. Shul , Chief Deputy
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